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APPEAL FROM THE UNITED STATES DISTRICT COURT 
WESTERN District oF WASHINGTON 
NORTHERN DIVISION 


BRIEF OF APPELLANTS 


I. 
JURISDICTION 


Jurisdiction of the District Court was sought to be 
obtained upon and under Section 10(b), Section 27 and 
Section 29()) of the Securities Exchange Act of 1934. 
15 U.S.C., Sect. 78J (b), Sect. 7T8AA and Sect. 7T8CC(b), 
together with Rule X-10b-5 as promulgated by the Se- 
curities Exchange Commisison, 17 C.F.R., Sect. 248, 
10b-5. 


Those statutory provisions and the above rule are set 
forth in the appendix. 


[1] 


2 


Allegations in the pleadings alleging such jurisdic- 
tion are found in paragraphs I and IX of plaintiff’s 
complaint (R. 2,4, Vol. II). These allegations are de- 
nied in appellants’ answer (R. 46, 47, Vol. IT). 

Jurisdiction of this court is based upon 28 U.S.C., 
Sect. 1291 and 1294. Final judgment was entered Jan- 
unary 17th, 1955 (R. 140A, Vol. 11). Timely motion for 
judgement notwithstanding judgment and in the alter- 
native for a new trial was filed January 26th, 1955 
(R. 141, Vol. II). Order denying defendants’ motion 
for judgment notwithstanding Judgment and in the al- 
ternative for a new trial was entered February 9th, 
1955 (R. 142, Vol. II). Notice of appeal and bond for 
costs on appeal were filed with the District Court March 
9th, 1955 (hk. 144, 145, 146, Vol. IT). 


II. 
STATEMENT OF THE CASE 


This is an action for damages, together with rescis- 
sion of certain instruments, predicated upon matters 
which were alleged to have been contrary to the Secur- 
ities Exchange Act of 1934 and the Rules of the Seeur- 
ities and Kxchange Commission promulgated there- 
under. 

Plaintiff was and is now a resident of Seattle, Wash- 
ington (R. 2, Vol. IL) and defendants, E. R. Errion, 
Amy Errion, C. W. Williamson, and Violet Keller- 
straus, appellants herein, were and at all times men- 


tioned are now residents of the State of Oregon (R. 2, 
47, Vol. IL). 


The complaint is extremely voluminous and it would 
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be a burden upon the court to quote at length there- 
from. It appears in Volume II of the record and takes 
up the first thirty four pages thereof. Suffice it to say 
for the present that the complaint alleges that prior 
to October 19th, 1949, plaintiff was the owner of cer- 
tain properties (all of which she denominates as secur- 
ities) having a total approximate value of $118,000.00 
(Rk. 6, Vol. IL); that defendants made certain false 
representations; and that relying upon such represen- 
tations on or about October 19th, 1949, plaintiff trans- 
ferred all of her ‘‘securities’’ to defendants for and in 
consideration of receiving from defendants 125 aeres 
of tideland situated in Coos Bay, Oregon, of a value of 
less than $12,500.00 (R. 15, Vol. IT). 


The prayer of plaintiff’s complaint asks for rescis- 
sion and cancellation of certain instruments and for a 
money judgment for fraud and deceit against the de- 
fendants in the total amount of $73,576.37 to be in- 
creased annually by some #3,500.00 per year. 


On November 10th, 1953 (the complaint having been 
filed August 29th, 1953, and service being had upon all 
appellants except appellant Violet Kellerstraus) appel- 
lants, KE. R. Errion, Amy Errion, and C. W. William- 
son, together with other defendants, filed a motion to 
dismiss plaintiff’s complaint on the grounds that the 
complaint did not state facts sufficient to constitute a 
cause of action; that it did not support a cause of ac- 
tion under the Securities Exchange Act of 1934 and 
that the action was barred by the statute of limitations 
(R. 40, 41, Vol. II). Order denying motions to dismiss 
was entered February dth, 1954 (R. 45, 45, Vol. II). 
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The action having been set for trial for November 
8rd, 1954, on September Ist, 1954, Stanley Soderland, 
the then attorney for all of the defendants except de- 
fendauts Claser, filed notice of withdrawal (R. 74, Vol. 
I1). By written order this withdrawal was approved 
by the Distriet Court October Ist, 1954 (CR. 83, 84, Vol. 
il). 


On October 27th, 1954, present counsel for appellants 
entered notice of appearance for appellants E. R. Er- 
rion, Amv Errion, C. W. Williamson and two other 
defendants who were subsequently dismissed from the 
action (R. 91, Vol. IL), and on the same day filed mo- 
tion to vacate trial setting and for continuance (R. 94, 
Vol. I1). The motion to vacate and for a eontinuanece 
was supported by affidavid of counsel (R. 92, Vol. IL) 
and by the affidavit of Herman A. Dickel, M.D., and 
Blair Holcomb, M.D. (R. 95, 96, Vol. IT). 


On October 22nd, 1954, John H. Collaeutt, a deputy 
sheriff, of the County of Multnomah, State of Oregon, 
filed return of personal service upon defendant Violet 
Kellerstraus (R. 86, Vol. IT). On November 3rd, 1954, 
present counsel for appellants entered a special appear- 
ance and motion to quash service in behalf of Violet 
Kellerstraus upon the ground that she was not person- 
ally served with process and the court lacked jurisdie- 
tion over her person. Affidavits in support of the mo- 
tion were filed (Rt. 108, 104, Vol. IT). 


During the course of the trial the court took oral 
evidence upon the question of the service alleged to 
have been made upon Violet Kellerstrans (R. 5, 21-562). 
During this testimony the deputy sheriff conceded that 


| 
| 
| 
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his return of service was false; that he had not made 
personal service upon Violet Kellerstraus and sought 
to uphold his service by substituted service upon Fred 
Errion (R. 554). 

Appellant, Violet Kellerstraus’ motion to quash 
service and to dismiss was denied (R. 1066 ,R. 108, Vol. 
nT). 

Shortly after the beginning of the trial, on November 
3rd, 1954, counsel for defendants, E. R. Errion, C. W. 
Williamson, Bones and Cora Scott, renewed his motion 
for continuance of the action predicated upon the in- 
ability of the principal defendant, EK. R. Krrion, to be 
present in court to testify and supported that motion by 
the testimony of Herman A. Dickel, M.D., a physician 
practicing in Portland, Oregon, and specializing in the 
practice of psychiatry. The motion was denied (R. 89, 
86). 

The trial in the District Court consumed seven trial 
days. Plaintiff called twenty-one (21) witnesses and 
either read from or introduced five depositions. Inso- 
far as this appeal is concerned plaintiff’s two principal 
witnesses were plaintiff, herself, and defendant, Dwight 
Holdorf. 


Plaintiff’s testimony was substantially in accord with 
the allegations of her complaint as permitted by the 
court to be amended respecting the sale of her securi- 
ties, and throughout the testimony she sought to place 
the entire onus upon defendant, EK. R. Errion. Briefly, 
plaintiff testified that the transactions upon which she 
sought relief occurred in the fall of 1949 and that all of 
her dealings were principally and primarily with de- 
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fendant, E. R. Errion. There was admitted in evidenee, 
however, as defendants’ Exhibit A3 (R. 830) a promis- 
sory note dated September 12th, 1949, payable to 
plaintiff's order in the amount of $24,624.11 and signed 
“HR. R. Errion.’’ Plaintiff admitted that her signature 
appeared upon the back of the note (R. 201). (The 
above sum represented the sale price of plaintiff’s 
securities). Plaintiff also admitted that in March of 
1952 in another action she had testified in a deposition 
that the only trausaction she had with defendant, EK. R. 
Errion, was to loan him between $20,000.00 and $30,- 
000.00 for which she received a pronnssory note; that 
thereafter this note, together with other properties, 
was turned over, not to Errion, but to the Holdorf 
Oyster Corporation in exchange for tide lands (R. 204- 
Palade), 


Plaintiff also admitted on cross-examination that she 
put her signature upon a receipt which was signed by 
the Holdorf Oyster Corporation and indicated the list 
of plaintiff’s properties which were turned over by 
plaintiff to the Lloldorf Oyster Corporation. The 
receipt, a copy of which was originally introduced as 
defendants’ Exhibit A-4 (R. 216) was later admitted 
in evidence as defendants’ A-5 (R. 244). It was dated 
October 19th, 1949. Plaintiff admitted that on the 
deposition previously referred to she had testified that 
all of the documents signed by her were delivered to 
defendant, Dwight Holdorf, in behalf of the Holdorf 
Oyster Company, and that that was true and correct 
(i230 )e 


Defendant, Dwight Holdorf, called as a witness by 
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plaintiff, also sought to place the entire onus and 
burden upon defendant, E. R. Errion. It would not be 
helpful to the court to relate Holdorf’s testimony in 
detail, principally because he was completely and wholly 
impeached on each and every statement made by him 
on the witness stand. Pages 73 to 922 of the record 
contain a detailed resume of impeaching statements 
made by Holdorf at the time of the taking of his depo- 
sition in this action, to-wit, January 30th, 1954. 


The Trial Court in his oral decision following the 
trial and on December 29th, 1954, conceded that the 
testimony of plaintiff had been impeached (R. 1075) 
and stated unequivoecably that Dwight Holdorf’s testi- 
mony is not to be relied upon because it was certainly 
impeached (R. 1076). 


Insofar as appellants, Amy Errion, C. W. William- 
son and Violet Kellerstraus are concerned, each par- 
ticipated in only a minute portion of the entire trans- 
action and Williamson and Kellerstraus had nothing 
whatsoever to do with the transaction until long after 
the transfer of any of plaintiff’s property or the receipt 
by plaintiff of any oyster lands in consideration there- 
ror. 


The only actions of defendant, Amy Errion, were 
respecting the sale of plaintiff’s corporate securities 
which she testified was a loan transaction between the 
plaintiff and E. R. Errion (R. 96); the testimony of 
plaintiff that Amy Errion did some typing for her (R. 
161), and the fact that Amy Errion and Mrs. Connell, 
plaintiff, in 1950 took a trip to Southern California (R. 
n17). 
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Amy Errion testified unequivocably that she was 
acting for plaintiff in the sale of plaintiff’s stock in 
September of 1949; that she had no knowledge of any 
of the other transactions testified to by plaintiff; that 
she had typed none of the papers or documents for 
plaintiff and in 1949, 1950, 1951 did not participate 
personally in any of her husband’s business affairs (Rh. 
1014, 1015). 

Respecting appellant, C. W. Williamson, the only 
manner in which he eould conceivably be connected 
with the matters testified to by plaintiff was in con- 
nection with the subsequent lease of the oyster lands 
from Mrs. Connell to Williamson. The lease was dated 
December 14th, 1950, and was admitted in evidence 
as plaintiff’s Exhibit 4 (R. 134). Williamson’s testi- 
mony coneerning that transaction appears commencing 
at page 1025 of the record. 

The only connection whieh could coneeivably be 
alleged as far as defendant, Violet Kellerstraus, is con- 
cerned is that she is the sister of E. R. Errion and that 
she had the record title to one of the pieces of plaintiff’s 
property m her name at the time it was sold in 1953, 
June oth, 1953, to be exact. Violet Kellerstraus testified 
that she had merely done what defendant, Dwight Hold- 
orf, had asked her to do and had not diseussed the trans- 
action 1n any respect with her brother, E. R. Errion (R. 
089 ). 


Ruling of District Court 
In addition to the rulings made during the course 
of the trial and which have previously been referred to, 
at the conclusion of plaintiff’s case defendants Errion 
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and wife, Williamson, Cora Scott and Bones, renewed 
their challenge to the jurisdiction of the court and 
challenged the sufficiency of the evidence. At the same 
time the motion in support of the special appearance to 
quash service upon defendant, Violet Iellerstraus, 
was renewed. The District Court granted the motion 
to dismiss as to the defendants, Bones and Scott, and 
denied the remainder of the motions without prejudice 
fim. 1010). 

At the conclusion of all of the evidence counsel for 
appellants renewed their motion for continuance upon 
the ground and for the reason that the principal de- 
fendant, EK. R. Errion, was unable to be present (R. 
1056) which motion was denied by the District Court 
fi. 1057). 

Likewise at this time counsel for appellants renewed 
the motion for dismissal and challenge to the evidence 
in favor of defendants, Errion, Amy Errion and 
Williamson (R. 1060). The court reserved decisions 
upon these motions (R. 1060). 

On December 29th, 1954, the District Court heard 
argument and thereafter granted the motion for dis- 
missal on behalf of defendant, Glaser, denied the re- 
maining motions and directed that judgment be entered 
in favor of plaintiff and against appellants and the 
other defendants (R. 1065-1079). 

Findings of fact, conclusions of law, and final judg- 
ment were signed and entered January 17th, 1955 (R. 
107, 140A, Vol. [L). Order denying defendants’ motion 
for judgment notwithstanding judgment and in the 
alternative for a new trial was entered February 9th, 
1955 (R. 142, Vol. ID). 


10 
QUESTIONS INVOLVED 


Asa result of the District Court’s rulings in denying 
appellants’ motions for continuance, and denying the 
motion of defendant, Violet WKellerstraus, to quash 
service of summons upon her, in overruling appellants’ 
respective challenges to the sufficiency of the evidence, 
and in entering judgment against appellants, the fol- 
lowing questions are presented to this court for deter- 
mination: 


1. Whether the Securities Exchange Act of 1934 and 
Rule X-10 B-5 of the Securities and Exchange Com- 
mission confers jurisdiction upon the United States 
District Court for the Western District of Washington 
over appellants, each of whom were and are residents 
of the State of Oregon. 


2. Whether plaintiff’s cause of action predicated 
upon an alleged fraudulent transfer of property in 
October, 1949, is barred by the statute of limitations. 


3. Whether the judgment of February 17th, 1955, is 
supported by the findings of fact and conclusions of law 
as to appellants and each of them. . 


4. Whether the findings of fact and conclusions of 
law are supported by the evidence as to appellants and 
each of them. 


). Whether the United States District Court abused 
its discretion in denying appellants’ motion to vacate 
the trial setting and for a continuance. 


6. Whether the United States District Court erred 
in denying the motion of defendant, Violet Kellerstraus 
to quash service of summons. 
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IT. 
SPECIFICATION OF ERRORS 
The District Court erred: 


1. In holding that the District Court had jurisdiction 
of these appellants under the Securities Exchange Act 
of 1934 and Rule X-10 B-5 of the Securities and Ex- 
change Commission, and in overruling appellants’ ob- 
jections to the jurisdiction of the District Court. 


2. In holding that plaintiff’s cause of action was not 
barred by the statute of Limitations and in overruling 
appellants’ objections that the action was not com- 
meneed within the time limited by law. 


3. In entering judgment against appellant, E. R. 
Errion. 


4. In entering judgment against appellant, Amy 
Errion. 


5. In entering judgment against appellant, C. W. 
Williamson. 


6. In entering judgment against appellant, Violet 
Kellerstraus. 


7. In entering judgment against appellants and each 
of them for the reason that said judgment as to appel- 
lants and each of them is not supported by the findings 
of fact, conclusions of law or the evidence in this action. 


8. In entering Findings of Fact No. LX insofar as it 
refers to an alleged fraudulent transaction with de- 
fendant, EK. R. Errion. 

9. In entering Finding of Fact No. X insofar as it 
relates to an alleged single transaction with E. R. 
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Errion, insofar as said finding refers to the promissory 
note of September 12th, 1949, as being considered by 
plaintiff as a receipt, insofar as it refers to participa- 
tion by Amy [Errion in any of the transactions therein 
set forth and insofar as the court finds that there was 
only one single and indivisible transaction and that ap- 
pellant, E.R. Errion, participated in any extent beyond 
the issuance of his promissory note of September 12th, 
19-49. 


10. In entering Findings of Fact No. XJ, XJJ, XIII 
and XIV insofar as they relate to defendant, E. R. 
Errion. 

11. In entering Finding of Fact No. XV insofar as 
it relates to alleged untrue statements of material fact 
made by defendant, KE. R. Errion. 


12. In entering Finding of Fact No. X VI insofar as 
it relates to alleged untrue representations as to the 
future and/or promises alleged to have been made by 
defendant, KE. R. Errion. 


13. In entering Finding of Fact No. X VII insofar 
as it relates to alleged omissions to state material facts 
alleged to have been omitted by defendant, EK. R. 
Errion. 

14. In entering findings of fact No. IX and XX inso- 
far as it is found that defendant, E. R. Errion, per- 
suaded plaintiff not to go to Coos Bay, Oregon, to re- 
frain from discussing her transactions with others and 
permitted plaintiff to continue to live rent free in her 
home in Seattle. 


15. In entering Finding of Fact No. X XI insofar as 
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it is found that defendant, E. R. Errion, arranged for 
defendant, Amy Errion and plaintiff to visit and travel 
in California in 1950 insofar as it is found that the 
purpose of said trip and visit was to hinder plaintiff 
and insofar as it is found that these facts were well 
known to defendant, Amy Errion. 


16. In entering Finding of Fact No. X XIII insofar 
as it relates to action and representations of defendant, 
EK. R. Errion, together with knowledge of defendant, 
Amy Errion, in respect to the lease dated December 
14th, 1950, and insofar as it relates to knowledge of C. 
W. Williamson respecting the alleged purpose of said 
lease. 


17. In entering Finding of Fact No. XXIV insofar 
as it respects actions and directions of defendant, KE. R. 
Errion. 


18. In entering Finding of Fact No. X XV insofar as 
it relates to defendant, Violet Kellerstraus, and her 
actions as an alleged part of a scheme to defraud plain- 
tiff, together with the knowledge alleged to have been 
had by Violet Kellerstraus of such transactions. 


19. In entering Finding of Fact No. XX VII insofar 
as it relates to alleged representations and inducements 
made by defendant, EK. R. Errion, and plaintiff’s alleged 
reliance thereupon. 


20. In entering Finding of Fact No. XXVIII inso- 
far as it relates to the purpose and intent of each and 
all of appellants, and insofar as it relates to plaintiff’s 


knowledge of the transaction and discovery of the facts 
thereof. 
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21. In entering Finding of Paet No. X XIX insofar 
as it relates to the use of the mails, instrumentalities of 
Interstate Commerce and facilities of a National 
Seeurity Exchange by appellants. 


22. In entering Finding of Fact No. XX_X insofar as 
it relates to transfer of property to EK. R. Errion and 
action by appellants in disposing of plaintiff’s securi- 
ties and other property. 


23. In entering Finding of Fact No. XX XI insofar 
as it relates to alleged knowledge of appellants and eaeh 
of them and their alleged acting in concert and tacit 
agreement to defraud plaintiff and violate the Seeuri- 
ties Exchange Act of 1934 and the rules and regulations 
of the Securities and Exchange Commission. 


24. In entering Finding of Fact No. X X_XIT insofar 
as it provides for a money judgment against appellants 
and each of them. 


25. In entering I*indings of Fact No. XXXIV, 
AXV and XXXVI insofar as they relate to trans- 
actions with any of appellants. 


26. In entering Conclusion of Law No. 1 insofar as it 
holds that appellants or any one of them by their 
conduct and contracts violated the Seeurities Exchange 
Act of 1934 and the rules and regulations of the Securi- 
ties Exchange Commission. 


27. In entering Conclusion of Law No. 3 insofar as 
judgment was directed to be rendered against appel- 
lants and each of them. 


28. In overruling and denying appellants’ motion to 
vacate the trial setting and for a continuance. 


— 
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29. In overruling and denying the motion of defend- 
ant, Violet Kellerstraus, to quash service of Summons 
upon her. 


30. In denying appellants’ motion for judgment not- 
withstanding the judgment and in the alternative for 
a new trial. 


IV. 
SUMMARY OF ARGUMENT 


Appellants’ argument upon this appeal will be pre- 
sented under four principal subdivisions as follows: 


1. The District Court lacked jurisdiction over appel- 
lants and each of them and over plaintiff’s alleged 
cause of action against appellants for the reason that 
plaintiff did not establish that any act or transaction 
constituting a violation of the Securities Exchange Act 
of 1934 or any rule of the Commission promulgated 
thereunder occurred within the jurisdiction of the 
United States District Court for the Western District 
of Washington. It is appellants’ contention that the 
only securities of plaintiff involved in any of the testi- 
mony was her corporate stock which was turned over to 
K. R. Errion in the nature of a loan and represented by 
a promissory note signed by Errion, September 12th, 
1949 (defendants’ Exhibit A-3). It is not established 
by the evidence that this transaction took place within 
the jurisdiction of the United States District Court 
for the Western District of Washington. Thereafter 
in an entirely separate and divisible transaction plain- 
tiff transferred certain of her properties, including the 
promissory note, to the Holdorf Oyster Corporation. 


2. The transfer of plaintiff’s properties took place 
in August, September and October, 1949, being finally 
consummated October 19th, 1949, as shown by defend- 
ants’ Exhibit A-5. Plaintiff’s complaint was not filed 
until August 31st, 1953. Plaintiff did not estabhsh by 
credible evidence that she failed to discover the fraud 
worked upon her until some time subsequent to January 
Ist, 1951, as alleged in her complaint, for under the 
applicable law the statute of limitations on a fraud 
action begins to run when the fraud should have been 
discovered, and a elue to the fact, which if followed up 
diligently, would lead to discovery is in law equivalent 
to discovery. The action is barred by the statute of 
limitations. 


3. The judgment of February 17th, 1955, as to each 
of appellants is not, and the respective findings of fact 
as to each of the appellants are not supported by the 
evidence. As to defendants, Amy Errion, C. W. 
Williamson and Violet Kellerstraus, there is no evi- 
dence whatsoever to establish their participation in or 
knowledge of any fraudulent scheme to an extent which 
would justify the judgment of the District Court. As 
to defendant, EK. R. Errion, the judgment must of 
necessity rest upon the testimony of plaintiff and the 
testimony of defendant, Dwight Holdorf. The testi- 
mony of each was completely impeached in all sub- 
stantial particulars and thus cannot support a judg- 
ment against this defendant. If there were fraud, which 
we deny, plaintiff is in *‘pari-delicto’’ with defendants 
and thus cannot recover. 


4. It was a grievous and material abuse of discretion 


for the District Court to deny to appellants and par- 
ticularly to appellant, E. R. Errion, the motion for a 
vacation of the trial setting and for a continuance. It 
is abundantly apparent from the language in plaintiff’s 
complaint and even more apparent from the testimony 
of plaintiff and defendant, Dwight Holdorf, together 
with others testifying in behalf of plaintiff, that a 
studied and concerted effort was made to place the 
entire onus of the matters complained of by plaintiff 
upon defendant, E. R. Errion. K. R. Errion, through 
no fault of his own, and by reason of grievous illness, 
was unable to appear and defend himself. The testi- 
mony of Dr. Herman A. Dickel is undisputed and un- 
controverted and for the court to deny the motions to 
vacate the trial setting and for a continuance was an 
abuse of discretion as to all of appellants. 


5. No proper service was had upon defendant, Violet 
Kellerstraus. The affidavit of personal service filed by 
the deputy sheriff of Multnomah County was ad- 
mittedly false and the court lacked jurisdiction of this 
defendant. 


Before commencing a detailed argument upon each 
of the above five subdivisions, we feel compelled to state 
eandidly that we shall make no attempt to present ar- 
gument respecting each and all of the findings to which 
we have assigned error. Plaintiff submitted and the 
District Court signed thirty-six (36) separate findings 
of fact. They appear in the record at pages 107 to 140 
inclusive. In order to protect our record, we have felt 
it necessary to assign error to twenty-four (24) of 
such findings and to three conclusions of law. To even 


attempt a detailed discussion of these findings and con- 
clusions, together with the evidence relating thereto 
would extend this brief bevond econeeivable reason. We 
believe, however, that the various matters assigned as 
error will be adequately covered in the argument to be 
presented and we do not intend to waive any assign- 
ment of error. 


ve 
ARGUMENT 


1. The District Court Laeked Jurisdiction over Appel- 
lants and each of Them and over Plaintiff’s Alleged 
Cause of Action Against Appellants for the Reason 
That Plaintiff Did Not Establish that Any Act or 
Transaction Constituting a Violation of the Securi- 
ties Exchange Act of 1934 or any Rule of the Com- 
mission Promulgated Thereunder Occurred within 
the Jurisdiction of the United States District Court 
for the Western District of Washington. 

Plaintiff has sought to obtain jurisdiction of the 
United States District Court for the Western District 
of Washington under and pursuant to Section 10b, 
Section 27 and Section 29b of the Securities Exchange 
Act of 1934, together with Rule X-10b -5 as promul- 
gated by the Securities and Exchange Commission. In- 
asmuch as each of appellants was and is a resident of 
the State of Oregon, the jurisdietion, if any, therefor, 
must come within the purport and language of Seetion 
27 of the act and it must be established that an act or 
transaction constituting a violation of the Securities 
Exchange Act of 1984 or Rule X 10b-5 occurred within 
the jurisdiction of the United States District Court for 
the Western District of Washington. 
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While it is undisputed that on September 12th, 1949, 
certain corporate stock of the plaintiff in a loan trans- 
action was turned over to E. R. Errion and sold on the 
stock exchange, no fraud is alleged or established re- 
specting such transaction. It is not contended that the 
stock was sold for a lesser value than its market value 
and in fact the proof is exactly to the contrary. 


In point of fact it is not even established in the evi- 
dence that this transaction as between E. R. Errion and 
plaintiff even occurred within the jurisdiction of the 
United States Court for the Western District of Wash- 
ington. 


Thereafter, in an entirely separate transaction, 
plaintiff turned over to defendant, Dwight Holdorf, 
acting for the Holdorf Oyster Corporation the said 
promissory note and deeds to certain of her properties 
together with other personal properties (R. 239). None 
of the properties involved with the possible remote ex- 
ception of the promissory note could be classified as 
securities within the meaning of the act. 


The very language of the act as analyzed by this 
court in the case of Fratt v. Robison, 203 F.(2d) 627 
(C.A. 9, 1953) indicates that the purpose of the 
act was to control security transactions by regulation 
of security-transfer businesses and persons who fune- 
tion in or through them. As this court said in referring 
to the reasoning of other United States courts, ‘‘There 
is one phase common to the reasoning of all the cases: 
Section 10 is in aid of the end sought by the act, to-wit, 
the lessening of fraudulent and sharp practices in the 
securities market.’’ 


Nowhere in the congressional record is there any evi- 
dence or even hint that Congress meant to reach such 
activities as alleged in Plaintiff’s complaint. Security 
transactions on the exchanges and acts directly related 
thereto were the practices Congress intended to reach 
by the Securities Exchange Act of 1934. 

Not only does Section 10(b) of the act and Rule X- 
10b-5 thereunder not have the extremely broad appli- 
eation plaintiff believes it does, but its application has 
been restricted even in matters primarily concerning 
dealings in securities. Joseph v. Farnsworth Radio & 
Television Corp., 99 F.Supp. 701 (D.CyaSaDe Nyse 
1951), involved the attempt to recover from defend- 
ants the difference between what plaintiffs paid for 
stock in the corporate defendant and that which they 
would have paid had the defendants not remained 
mute while selling their stock in the company because 
of knowledge of its precarious plight. District Judge 
Sugarman, in dismissing the complaint for failure to 
state a cause of action, stated: 

‘‘Nothing in the history of the Act or the Rule 
(X-10 (5)-5) permits the far-reaching effect 
sought herein by the plaintiffs * * * ” 

This decision was affirmed in Joseph v. Farnsworth 
Radio & Television Corp., 198 ¥.(2d) 883 (2 C.C.A. 
1952). 

A note on ** Purchase of Securities by ‘Any Person’, ”’ 
44 [Il. lL. Rev. 841 (1950) concludes that the sanctions 
of the Exchange Act and Rule X-10b-5 ‘‘still apply 
only to insiders and broker-dealers.”’ 

Plaintiff’s complaint alleges that she was the owner 
of certain properties including corporate securities on 
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October 19th, 1949, and on that day transferred all of 
her properties to defendants (R. 6115—Vol. IL). Proof 
of this allegation, of course, failed completely, and 
even after the trial amendment invited by the trial 
eourt (which we felt and do now feel was error) plain- 
tiff did not establish any violation of the act respecting 
‘fsecurities’’ as defined by the act and which occurred 
within the jurisdiction of the United States District 
Court for the Western District of Washington. 


Failure to prove an act or transaction occurring with- 
in the jurisdiction of the trial court in violation of the 
Securities Exchange Act of 19384 or the rules of the 
commission means simply and positively that the court 
lacked jurisdiction of appellants who were residents of 
Oregon, and lacked jurisdiction of the subject matter of 
the action itself. 


2. The Relief Sought by Plaintiff Is Predicated Upon 
the Alleged Damage Occurring to Her by Reason of 
the Transfer of Her Properties which Transfer Oc- 
curred in August, September, and October of 1949. 
Nothing which Took Place Following October of 
1949 Gave Rise to Any Cause of Action, and Plain- 
tiff’s Cause of Action, if any, Was Complete Certain- 
ly by October 29th, 1949. It Is Barred, Therefore, 
by the Statute of Limitations. 


Since the federal act provides no limitation, the ap- 
plicable statute of limitations is the statute of the State 
of Oregon or the statutes of the State of Washington. 
The applicable Oregon statute of limitations covering 
relief on the ground of fraud is two years. Oregon Rev. 
Statutes 12.110. 


The applicable Washington statute covering relief 
predicated upon fraud is three years. Rem. Rev. Stat. 
Sec. 159 (4). 

Each statute provides that the cause of action in 
such a vase shall not be deemed to have aecrued until 
the discovery by the aggrieved party of the facts con- 
stituting fraud. Ore. Rev. Stat. 12.110; Rem. Rev. Stat. 
Foor +). 

Plaintiff's action was not commenced until the filing 
of her complaint August 31st, 1953, which was almost 
four years from the time her properties had been 
transferred. 


In the relatively late case of Jn re Sackman’s Estate, 
34 Wn.(2d) 864, 210 P.(2d) 682, the Washington Su- 
preme Court held that the three-year Washington stat- 
ute for actions based on fraud begins to run when the 
fact which, if followed up diligently, would lead to dis- 
covery, 1s in law equivalent to discovery. The court fur- 
ther held that the mere fact that one may have confi- 
dence in a relative or relatives (even more applicable 
to a stranger) does not in and of itself establish a fidu- 
clary relation and is not sufficient to excuse a lack of 
diligence in investigating to discover fraud. 


Plaintiff now contends that the promissory note of 
september 12th, 1949, was thought by her to be a re- 
eeipt and not a note. Apparently she discussed her af- 
fairs with others and most anyone of even subnormal 
intelligence could have explained to her what the docu- 
nent was, so too with the other facts relied upon by 
plaintiff. Any diligence upon her part would have dis- 
closed specific information concerning the oyster lands 
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around Coos Bay, the title thereto and if necessary, the 
history of such oyster lands, together with all other 
facts concerning the transaction. 

We respectfully submit that plaintiff’s testimony 
that she did not discover the alleged fraud until some 
time subsequent to December of 1950 is absolutely in- 
credible. 

Assuming the transactions to be fraudulent as con- 
tended for by plaintiff, certainly she must in law be 
deemed to have discovered the fraud prior to August of 
1950 (applying the Washington statute) and beyond 
any question of doubt, prior to August of 1951 (apply- 
ing the Oregon statute). 

This action as against each and all of appellants is 
barred by the statute of limitations. 

In this connection it is worthy of note that the Dis- 
trict Court in finding No. 28 (R. 134, Vol. II) merely 
recites that plaintiff did not discover or have any rea- 
son to discover facts that revealed to her that she had 
been defrauded until well within three years from the 
time she commenced the action. This finding is not only 
not supported by the evidence, but is insufficient to 
sustain the judgment. 


3. The Judgment of February 17th, 1955, As to Each 
of Appellants Is Not and the Respective Findings 
of Fact As to Each of the Appellants Are Not Sup- 
ported by the Evidence. 

Plaintiff’s action for relief is upon the ground of 
fraud and the Washington and Oregon law relative to 
common law fraud is applicable. 


The fact that plaintiff has endeavored to invoke the 


jurisdiction of the federal courts pursuant to the Se- 
curities Exchange Act of 1934 does not change the 
nature of her action. The action is one for relief predi- 
‘ated upon common law fraud and this court has so 
held in the case of Pratt v. Robinson, 203 F.(2d) 627 
(C.A. 9, 1953). In that case appellees contended that the 
two-year statute of limitations applied, in that the ac- 
tion arose out of a statute. In answering that conten- 
tion this court said: 

‘‘In a sense, of course, the instant action is based 
upon a statute, but it is also based upon fraud 
which has been the subject of conmon law con- 
cern through the centuries. And, of course, the 
Washington state law recognizes such an action. 
The authors of 53 C.J.S., Limitations of Actions, 
Sect. 83 (a), at page 1052, have deduced the fol- 
lowing from the authorities: 

(Cc ¥ ¥ & ; 

‘¢ “The prase ‘‘liability created by statute’’ or 
‘liability created by law,’’ within the meaning of 
such a statute, has been held not to include or ex- 
tend to actions arising under the common law, 
nr he 

‘‘Appellees argue that the basis of the federal 
statute is the use of the mails or other instrumen- 
tality of interstate commerce, therefore the action 
arises from a statute and the two-year limitation 
apphes. But, of course, the use of the mails per se 
is not denounced, it is the fraud that offends. For 
that reason, it denies the use of the mails in con- 
nection with the fraud. Here is not a governmental 
statutory denouncement of a human action hereto- 
fore undenouneed, such as a violation of a wartime 
price for a commodity. Fraud is denounced im all 
its phases by federal and state and the common 
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law. There are statutes with restrictions and limi- 
tations as to actions under it, but such actions do 
not arise out of nor upon a statute, within the 
meaning of the Washington state law. To hold 
otherwise would be paying tribute to form incon- 
sistent with the spirit and substance of the rule. 


‘“What we have said appears to be borne out by 
the Washington State Supreme Court in the case 
of Umon Trust Co. v. Amery, 1912, 67 Wash. 1, 
120 P. 539, 540. That action was based upon a 
Washington statute which declared unlawful, 
among other acts, the making of any division of 
the stock of a corporation except from profits. It 
was claimed by defendants that the statute of limi- 
tations had run. The court thought otherwise, and 
held the applheable limitation was that provided 
for actions based upon fraud.”’ 


In Melton v. United Retail Merchants, 24 Wn.(2d) 
145, 163 P.(2d) 619, the Supreme Court of the State 
of Washington said: 

‘‘Tf there be such presumptions as are relied on 
by respondent, which we gravely doubt, they must 
certainly give way to the ancient and familiar rule 
—or rather, maxim, for it is so classified in the law 
books—that: ‘Frand is never presumed, but must 
be proved.’ The Roman version is perhaps the bet- 
ter, for in two less words, it not only states the 
maxim, but also the reason on which it is based 
‘Fraus est odiosa et non pro sumenda’ (Fraud is 
odious and not to be presumed ). 

‘* “Tt follows from the rule that fraud will not 
be presumed that the burden of proving fraud rests 
on the party who relies on it either for the pur- 
pose of attack or defense. 


‘“ “he rules which impose the burden of proof 


on one alleging fraud and which deny a presump- 
tion of fraud rest on the fact that fraud is regard- 
ed as criminal in its essence, and involves moral 
turpitude at least, while, on the other hand, the 
presumption is that all men are honest, that indi- 
viduals deal fairly and honestly, that private trans- 
actions are fair and regular, and that participants 
act in honesty and good faith. The presuniption is 
against the existence of fraud and in favor of inno- 
cence, the presumption against fraud approximat- 
tng tn strength the presumption of innocence of 
crime * * * (Emphasis supplied by the court) 37 
Cds. 293, Miaaadeesec. 95, 


In Cerckonek v. Dibble, 42 Wn.(2d) 451, 256 P.(2d) 
488, the Washington Supreme Court said: 

‘‘And we have repeatedly held that the burden 
is upon the person who alleges fraud to establish 
it by evidence that is clear, cogent and convincing.’’ 
(Citing cases. ) 


The Oregon rule is almost identical. See Miller et wz. 
v. Protrka, ef uxr., 193 Ore. 585, 238 P.(2d) 753, together 
with the case of Jletropohitan Casualty Insurance Co. 
v. Lesher, 152 Ore. 161, 52 P.(2d) 1133, wherein many 
Oregon decisions on the burden of proof in fraud cases 
are reviewed and the court quoted from the case of 
Wiomer v. Smith, 22 Ore. 469, 30 Pac. 416, as follows: 

‘‘On a charge of fraud, the burden of proof is on 
the party alleging it. The defendants must clearly 
and distinctly prove the fraud or false representa- 
tions they allege. The law in no case presumes 
fraud. The presumption is always in favor of in- 
nocence, and not guilt. Fraud must be proved, but 
it may be proved by circumstances from which no 
other inference but that of fraud can be drawn. 
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The rule is, that when proven by circumstances, 
they must afford a strong presumption. (Juzan v. 
Toulmm, 9 Ala. 662; S.C. 44 Am. Dec. 448.) Cir- 
cumstances of mere suspicion will not warrant the 
conclusion of fraud. (Taylor v. Fleet, 4 Barb. 95; 
Clarke v. White, 12 Pet. 178.) ‘The evidence of 
it,’ Chancellor Kent said, ‘must be clear, strong, 
and satisfactory.’ (Boyd v. Mclean, 1 John’s Ch. 
982; Gillespie v. Moon, 2 id. 585.) And so like- 
wise said the learned and eminent Dillon J., in Gewb 
v. Ins. Co., 1 Dill, C.C. 443. In no doubtful manner 
does the court lean to the conclusion of fraud; it 
is not to be assumed on doubtful evidence. If the 
fraud is not clearly and strictly proved as alleged, 
relief cannot be had, although the party against 
whom relief is sought may not have been perfectly 
clear in his dealings. (Mowatt v. Blake, 31 L.T. 
387.) The facts constituting fraud must be clearly 
and conclusively be proved by the preponderance 
of the testimony * * * ”’ (Citing texts) 

The leading Washington decision upon the necessary 
elements of fraud 1s Webster v. Romano Engineering 
Corp., 178 Wash. 118, 34 P.(2d) 428 which has been 
cited with approval in numerous later Washington de- 
cisions including the case of Dobbin v. Pacific Coast 
Coal Co., 25 Wu.(2d) 190, 170 P.(2d) 642, wherein the 
court said: 

‘Of all civil liabilities, fraud is the most diffi- 
cult to establish.’’ 

The Oregon rule is identical. See Counzelmann v. 
mene. a@ DL, Prod. Co,, 190 Or. 332, 225 P.(2d) 757, 
and Musgrave et ux. v. Lucas et ux., 193 Or. 401, 238 
P.(2d) 780. 


With the foregoing principles of law in mind, let us 


briefly examine the evidence in support of the judg- 
ment and the several findings as to each of the appel- 
lants. 


(A) Evidence as to Any Erriou. 


The only evidence as to Amy Errion consists in Mrs. 
Connell’s testimony that Amy was present in her home 
on numerous occasions and did some typing for her in 
connection with her business (denied by Amy Errion) ; 
that Amy Errion accompanied Mrs. Connell to Cah- 
fornia in 1950 which is undisputed (there is not one 
word in the testimony which would give rise to any 
inference therefrom) ; that Amy Errion sold Mrs. Con- 
nell’s corporate securities in September of 1949 (which 
related solely to the separate and distinet promissory 
note trausaction) ; and the fact that she was the wife of 
EK. R. Errion. The latter fact seems to have been of 
primary importance to the trial court in his decision 
as appears on page 1072 of the record. 


It will be readily seen that none of the testimony re- 
lating to Amy Errion comes with the rulings of the 
Washington and Oregon courts insofar as fraud ac- 
tions are concerned. 


(B) C.W. Williamson 

The only testimony relating to appellant, William- 
son, is in connection with the lease of December, 1950. 
There is no showing whatsover that he had any knowl- 
edge of the transfer of plaintiff’s properties to any- 
one, or that he had any connection whatsoever with any 
of the matters testified to by plaintiff until more than 
a vear after all of the properties had been transferred. 
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As we have previously stated the gravamen of plain- 
tiff’s action is fraud in inducing her to transfer her 
properties in the fall of 1949, and once again, it is ex- 
actly contrary to the rules as established by the Wash- 
ington and Oregon courts to hold appellant, William- 
son, liable in this action. 


(C) Violet Kellerstraus 

Violet Kellerstraus is the sister of EK. R. Errion. Her 
apartment adjoins his in Portland. For a time they had 
a joint bank account and at the request of defendant, 
Holdorf, the title to one of the properties originally 
belonging to plaintiff was placed in Violet Kellerstraus’ 
name and later sold by her. The actual sale took place 
in 1953. 

Once again, unless we are to presume fraud and to ig- 
nore the requirements as established by the courts of 
both Washington and Oregon, we cannot find Violet 
Kellerstraus guilty of fraud in this action. There is not 
one word of testimony that she had any part or knowl- 
edge in inducing plaintiff to dispose of her properties 
in the slightest particular. 


(D) E.R. Errion 

If this judgment is to be sustained against appellant, 
H.R. Errion, it must necessarily be upon the testimony 
of plaintiff and the testimony of defendant, Dwight 
Holdorf. The testimony of neither was ‘‘clear, cogent 
and convineing.’’ 

Despite her studied endeavor at the time of trial to 
place the entire blame for anything which occurred 
upon defendant, Errion, we respectfully submit that 


her testimony falls far short of the required clarity and 
credibility in that she was impeached on almost every 
important item of her testimony. 


The court will reeall that plaintiff testified upon an 
earlier deposition in another action that her entire 
dealings were with the Holdorf Oyster Corporation and 
Dwight Holdorf with the exception of one transaction 
with Errion wherein she loaned him some twenty-four- 
odd thousand dollars and took his promissory note for 
it (R. 204-211). Obviously this is the corporate stock 
loan transaction in August and September of 1949 and 
under plaintiff's testimony alone the judgment cannot 
he supported against Errion. 


Dwight Holdorf’s testimony is even less convincing. 
In the trial of a very considerable number of civil cases 
over the past twenty years, the writer of this brief does 
not recall ever observing a witness who was more com- 
pletely impeached than was defendant Dwight Holdorf. 
In order to save the time of the court in a trial which 
had already been unduly extended, and by stipulation 
of counsel, we merely read from his deposition the 1m- 
peaching statements made by him at that time and did 
not follow the usual procedure of reading each state- 
ment and then asking the witness if he so testified. Not- 
withstanding this, however, 49 pages of the record con- 
sist of this impeaching testimony (R. 873-922). 


It is clearly apparent by now, that from the com- 
mencement of this action plaintiff has made a studied 
and deliberate effort to vilify defendant E. R. Errion, 
commencing with the language used throughout her 
complaint, the numerous affidavits filed during the 
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pendency of the action, and in a deliberate attempt 
throughout the trial of plaintiff and her witnesses to 
place the entire blame upon him. This animosity is 
clearly indicated by the witness Bynon, who testified 
that she worked for Mr. Errion for some six months, 
left his employ at 3:00 o’clock in the afternoon of a 
given day in June of 1949 and met with representatives 
of the Attorney General’s office immediately there- 
after (R. 395). 


Despite all of this and as previously stated, the judg- 
ment against E. R. Errion must rest upon the testimony 
of plaintiff and defendant Dwight Holdorf. The char- 
acter of that testimony is not such as to sustain this 
judgment. 


A further ground for reversal of the judgment as 
against each and every one of the appellants is the situ- 
ation which, by plaintiff’s own testimony and pleadings 
puts her in pari-delicto with at least one of the appel- 
lants. The undisputed testimony is that plaintiff and 
K. R. Errion attempted to ‘‘fix’’ the value of Coos Bay 
oyster lands in an admitted attempt to defraud the Port 
of Coos Bay out of $150,000.00. When we say undis- 
puted testimony we mean in this connection the testi- 
mony of Mrs. Connell, if taken at its face value. She 
testified that she expected to receive a profit on this 
transaction. We submit therefore that the case of Pad- 
dock v. Todd, 37 Wn.(2d) 711, 225 P.(2d) 876, is direct- 
ly in point. In that case the Washington court said: 

‘“Concerning respondent’s cross-appeal, little 
need be said. It is very clear that the trial court, in 
exercise of its equitable powers, was entirely cor- 
rect in refusing respondent any relief upon his 


cross-complaint for the reason that both appellant 
and respondent knowingly entered into a conspir- 
acy to obtain money from Anacortes Veneer, Inc., 
by falsely representing that appellant was a bona 
fide stockholder and, as such, entitled to employ- 
ment under the rules and regulations of the com- 
pany. Under these circumstances, the parties be- 
ing in part delicto, a court of equity will not aid 
either party in carrying oul their fradulent con- 
spiracy. 2 Pomeroy’s Equity Jurisprudence (5th 
ed.) 134, Sect. 402f.”’ 


4. It Was a Grievous and Material Abuse of Discretion 
for the District Court to Deny to Appellants and 
Particularly to Appellant, E. R. Errion, the Motion 
for Vacation of the Trial Setting and for a Continu- 
ance. 

As we previously indicated, plaintiff, her witnesses 
and defendant Holdorf, acted in concert together 
throughout the trial to place the entire onus and blame 
upon the defendant EK. R. Errion. 


IX. R. Errion was the only witness who could testify 
in his own behalf. His absence from the trial was testi- 
fied to by Dr. Herman A. Dickel whose testimony was 
unimpeached and uncontroverted. Timely motions were 
made for continuance prior to trial at the commence- 
ment and at the conelusion of the trial, and it was an 
abuse of discretion for the court to deny these motions. 


In Harran, et al. v. Morgenthau, 89 F.(2d) 863 (App. 
D.C. 1937), the Federal court said: 

“If there were anything in this record challeng- 
ing the good faith of the motion for continuance, 
the professional ability or character or truthful- 
ness of the physicians who made affidavit to the 
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inability of Dunning to appear or even if there 
were a showing that a continuance would have re- 
sulted in serious loss to the other parties, we should 
not now hesitate to sustain the action of the lower 
court; but here we are confronted with a case in 
which, as appears, the plaintiff was his only wit-- 
ness and was so seriously ill that his appearance in 
court would probably have resulted in his death. 
Insisting upon a trial in these circumstances must 
necessariuy have resulted in prejudice to Dunning’s 
rights. There may have been good reasons for the 
refusal to grant the continuance, but if there were 
it was the duty of counsel to have shown them by 
the record, for we can know only what the record 
contains. 

‘We believe the universal rule in circumstances 
such as we have outlined above is to reverse the 
judgment or decree and remand the case for a new 
trial. Cases so holding, among others too numer- 
ous to mention are the following :’’ (Citing cases) 

See also Elliott v. Lawson, 87 Ore. 450, 170 Pac. 925; 
In re Townsend’s Estate, 122 Ia. 246, 97 N.W. 1108; 
McCutcheon’s Adm’r. v. Dean, 246 Ky. 257, 54 8.W. 
(2d) 926; Karhorian v. Fermanian, 189 N.Y.S. 130, and 
State v. Hurras, 22 Wash. 57, 60 Pac. 58. In the latter 
case, though upon a different set of facts, the language 
of the court is particularly important. The Washing- 
ton Supreme Court said: 

“Tf the defendant has been deprived of the right 
to make a defense through no failure or neglect of 
his own, it would be a shame and a reproach to the 
law to hold him accountable for the law’s mistake. 
The case involves something more than a mere 
question of the exercise of discretion by the trial 
judge in refusing an application for a continu- 


ance. It involves the larger question of a defend- 
ant’s right to have witnesses examined in his be- 
half. It involves the constitutional right of fair 
trial. No duty which the courts owe society can 
rise above that of preserving inviolate those prin- 
ciples which make effective the constitutional guar- 
antee of a fair trial. Better, far better, that the 
course of justice be slow, then that in making haste 
we should break down those safeguards which ex- 
perience has shown to be necessary for the welfare 
and protection of the rights of the citizen.”’ 


5. No Proper Service Was Had Upon Defendant Violet 
Kellerstraus and the Court Therefore Lacked Juris- 
diction over Her Person. 

Plaintiff sought to obtain jurisdiction over defend- 
ant Violet Kellerstraus, by an affidavit setting forth 
personal service upon her in Portland, Oregon. This 
affidavit being controverted and the court having taken 
oral testimony in relation thereto, it clearly and un- 
equivocably appeared that the affidavit was false in all 
particulars, and that no personal or proper substituted 
service was had upon this defendant. 


For this reason and regardless of everything else said 
in this brief respecting defendant Violet Kellerstraus, 
the judgment against her must be reversed by reason of 
the lack of competent service. 
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CONCLUSION 


We respectfully submit that the court lacked juris- 
diction over these defendants and this cause of action; 
that the action was not commenced within the time 
limited by law; that the evidence wholly fails to sup- 
port the judgment and the findings of fact as to each of 
the appellants; that the court abused its discretion in 
denying the motion for vacation of trial setting and for 
a continuance; and that the court lacked personal juris- 
diction over defendant Violet Kellerstraus. 


For the reasons above set forth in this brief, the judg- 
ment should be reversed. 


Respectfully submitted, 


OLWELL AND BOYLE 
LEE OLWELL 
THomAS C. BoYLe 
Attorneys for Appellants 
306 Joseph Vance Building 
Seattle, Washington 
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APPENDIX 


STATUTES AND RULE INVOLVED 
Section 10(b) of the Securities Exchange Act of 
1934, 15 U.S.C. Sect. 78j(b), provides: 

It shall be unlawful for any person, directly or 
indirectly, by the use of any means or instrumen- 
tality of interstate commerce or of the mails, or of 
any facility of any national securities exchange 

Be ey Sy 

(b) To use or employ, in connection with the 
purchase or sale of any security registered on a 
national securities exchange or any security not 
so registered, any manipulative or deceptive device 
or contrivance in contravention of such rules, and 
regulations as the Commission may prescribe as 
necessary or appropriate in the public interest or 
for the protection of investors. 


Rule X-10B-5 promulgated by the Commission un- 
der Section 10(b), 17 C.F.R. Sect. 240.10b-5, provides: 
it shall be unlawful for any person, directly or 
indirectly, by the use of any means or instrucental- 
ity of interstate commerce, or of the mails, or of 
any facility of any national securities exchange, 

(1) to employ any device, scheme, or artifice to 
defraud, 

(2) to make any untrue statement of a material 
fact necessary in order to make the statements 
made, in the light of the circumstances under which 
they were made, not misleading, or 

(3) to engage in any act, practice, or course of 
business which operates or would operate as a 
fraud or deceit upon any person, 
in connection with the purchase or sale of any se- 
curity. 


Section 27 of the Aet, 15 U.S.C. Seet. 78aa, provides: 
The district courts of the United States, the Su- 
preme Court of the District of Columbia, and the 
United States Courts of any Territory or other 
places subject to the jurisdiction of the United 
States shall have exclusive jurisdiction of viola- 
tions of this title or the rules and regulations there- 
under, and of all suits in equity and actions at law 
brought to enforce any hability or duty created by 
this title or the rules and regulations thereunder. 
Any criminal proceeding may be brought in the 
district wherein any act or transaction constituting 
the violation occurred. Any suit or action to en- 
force any lability or duty created by this title or 
rules and regulations thereunder, or to enjoin any 
violation of such title or rules and regulations, may 
be brought in any such district or in the district 
wherein the defendant is found or 1s an inhabitant 
or transacts business, and process in such cases 
may be served in any other district of which the 
defendant is an inhabitant or wherever the defend- 
ant may be found. 


Section 29(b) of the Act, 15 U.S.C. Sect. 78cce(b), | 
provides: | 
Every contract ane in violation of any provi- | 
sion of this title or of any rule or regulation there- | 
under, and every contract (including any contract | 
for listing a security on an exchange) heretofore 
or hereafter made the performance of which in- 
volves the violation of, or the continuance of any 
relationship or practice in violation of any provi- 
sion of this title or any rule or regulation there- 
under, shall be void (1) as regards the rights of 
any person who, in violation of any such provision, 
rule, or regulation, shall have made or engaged in | 
the performance of any such contract, and (2) as © 
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regards the rights of any person who, not being 
a party to such contract, shall have acquired any 
right thereunder with actual knowledge of the 
facts by reason of which the making or perform- 
ance of such contract was in violation of any such 
provision, rule, or regulation: * * * 
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